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formal validity is considered,1 the view taken by English law is
that the instrument which creates the power, not the one by
which the power is exercised, is the governing instrument, and
that the appointor is a mere agent to carry out the wishes of the
donor. The appointee takes under the instrument of creation,
not under the will of the appointor. If capacity stands on the
same footing as formal validity, it follows, therefore, that an
appointment is valid if the appointor has capacity by the law
that governs the instrument of creation, though he may be
incapable by the law of his own domicil. It may well be objected
that even if the appointor is regarded as merely the agent of the
donor he should not be free to do what, according to the law to
which he is subject, he is incapable of doing.2 Nevertheless, the
view is not unreasonable in the case of a special power, for here
the appointor's function is to select the beneficiaries from the
class already designated by the donor. He is in no sense dis-
posing of his own property. But there is little to justify a refer-
ence to the law governing the instrument of creation in the case
of a general power, for the appointor in such a case can scarcely
be regarded as a mere agent to implement the wishes of the
donor.
The correct rule probably is, therefore, that the testamentary
exercise of a general power is invalid for want of capacity, unless
the appointor is capable by his lex domidlii; but that in the case
of a special power the exercise is valid if he is capable either by
his lex domidlii or by the law that governs the instrument of
creation,3
Capacity of The capacity of a legatee to take a bequest is determined by
legatee tke jaw Q£ j^ domicil.4 Xhis law, not the lex domidlii of the
testator, determines, for instance, whether he is of full age or
whether an unincorporate association is capable of receiving a
legacy. In the case of In re Hellmarfs Will* however, the court
did not apply the law of the legatee's domicil exclusively, but
adopted the principle that where there are two conflicting laws
as to capacity, that is selected which is most favourable to the
proposifus.
1 Infra, pp. 571-3-	2 Goodrich, p. 530.
3	For a full discussion of the whole subject see Dicey, pp. 631-2.
4	In re Hellmanrfs Will (1866), L.R, 2 Eq. 363; In re Sc&napper, [1928]
Ch. 420.
5	Supra. By German law the boy's father was entitled as guardian to receive
the legacy. Lord Romilly M.R., however, refused to permit payment to him and
ordered that during the minority the money should be treated as an infant's
legacy; see Foote's criticism (op. cit., pp. 74-75) of this aspect of the decision.

